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    Hot discussion of the so-called “law enforcement risk” among theorists have 
already given rise to the authorities’ worry and scrupulosity about it, which in turn 
led to inefficiency in the administrative enforcement. Therefore, it is necessary to 
clarify this concept theoretically. Focusing on several aspects of “law enforcement 
risk”, this paper uses front theory of law and analytical jurisprudence to carry out 
progressive theoretical analysis. It is argued that:(1)The nature of risk is the 
uncertainty of the future. By contrasting the various current definitions of "law 
enforcement risk" with the modern concept of risk , it can be concluded that its 
defects of only describing the downside risks are apparent and its concept of pursuit 
to eliminate or reduce the risk is one-sided. (2)Law and uncertainty (risk) present 
dual relationships. Law is an important means to overcome uncertainty. Conversely 
uncertainty is the characteristic of law itself as well as a significant cause of "law 
enforcement risk". Enforcement risk burden cannot simply be distributed to 
law-executors. (3) Considering that administrative behavior should be subject to law 
and to protect the counterpart’s right to compensation, administrative violation was 
classified as the possible consequence of administrative law enforcement. In terms of 
the downside risks, the nature of “law enforcement risk” is “illegal risk”. (4) 
Administrative law enforcement should to be held liable, but it can only be state 
compensation liability, whose level is higher than the administrative or criminal 
liability of law-executors. The two cannot be comparable and what’s more, the 
former cannot be ignored. (5) The agent trait of law enforcement determines that 
"law enforcement risk" should be borne by the State. Although the price caused by 
illegal (malfeasance) behavior in the agent process of law enforcement is 
accompanied by law enforcement, it is not law enforcement in deed. (6) Downside 
risk of law enforcement can be reduced via the control from procedure. However, the 
risk intervention shall apply to the principle of proportionality, but it’s difficult 













enforcement. Based on the analysis above , all the conclusions are negations to the 
current general understanding of the "law enforcement risk”. 
    Analysis shows that what the existing literatures concerning "law enforcement 
risk" are discussing about is in fact the risk of law-executors, a combination of the 
possibility of malfeasance and its possibility of administrative or judicial 
accountability. In the contrary, as an objective reality, "law enforcement risk" has its 
own implication which is different from the risk of law-executors. Taking an 
example of the tax administration law enforcement, this paper discusses the 
prevention of malfeasance risk, as well as putting forward suggestions about 
concrete measures to prevent tax malfeasance. 
Obviously, discussion or even hype of the "law enforcement risk" has 
complicated realistic background, which must be in-depth analysis. Administrative 
law enforcement requires a correct theoretical atmosphere and normal social 
environment. Judicial review of administrative law enforcement must have regard to 
the important principle, judicial respect (Judicial Humility), of administrative law. 
That is to say, the reasonable interpretation of legal provision within administrative 
authorities’ functions and powers should be given full respect to by the court. To 
produce good social effects of law enforcement, value judgments under certain 
conditions, we should focus on training law enforcement officials to establish good 
ethics under the premise of Judicial Humility. It is essential to reconstruct the the 
administrative law enforcement ethics.  
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（50 余个）的执法部门也很少进行探讨。从出现顺序来看，前 10 条中 9 条与






















































                                                        
① 钟广池 林昊：《税收执法风险与对策研究》，《行政与法》2009 年第 3 期。 
② 胡玉敏：《同步防控执法风险和廉政风险问题研究》，《中国监察》2011 年第 24 期。  
③ 《规避执法风险 改善执法环境》，http://www.saic.gov.cn/l。2013-05-05。 
④ 《基层药品执法风险探讨》，http://www.lawtime.cn/info/sunhai/shpclw/ 。2013-05-05。 
⑤ 《防范烟草专卖执法风险的思考》，http://www.tobaccochina.com/management/。2013-05-05。 












































































Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
